Co~NOoOUI~,WNE

STATE OF NEW YORK

5523
2015- 2016 Regul ar Sessi ons
I N SENATE
May 14, 2015

Introduced by Sen. BOYLE -- read twice and ordered printed, and when
printed to be comritted to the Conmittee on Investigations and Govern-
ment Operations

AN ACT to anend the tax law, in relation to renting of housing through
mar ket pl ace provi ders

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision (c) of section 1101 of the tax law is anended
by addi ng two new paragraphs 9 and 10 to read as fol |l ows:

(9) MARKETPLACE PROVIDER OF OCCUPANCY. A PERSON WHO, PURSUANT TO AN
AGREEMENT W TH A MARKETPLACE SELLER OF OCCUPANCY, BOTH FACI LI TATES OCCU-
PANCY BY SUCH MARKETPLACE SELLER OF OCCUPANCY AND VOLUNTARILY CONSENTS
TO ASSUME THE SALES TAX COLLECTI ON AND REM TTANCE RESPONSI BI LI TI ES OF
THE MARKETPLACE SELLER OF OCCUPANCY. A PERSON "FACILI TATES OCCUPANCY"
FOR PURPCSES OF TH S PARAGRAPH WHEN THE PERSON MEETS ALL OF THE FOLLOW
| NG CONDI TIONS: (1) SUCH PERSON, OR AN AFFI LI ATED PERSON, DI RECTLY OR
| NDI RECTLY COLLECTS OR RECEIVES THE RENT PAID BY AN OCCUPANT TO A
MARKETPLACE SELLER OF OCCUPANCY; AND

(1'l) SUCH PERSON PERFORMS ElI THER OF THE FOLLOW NG ACTI VI Tl ES:

(A) PROVIDES THE FORUM I N WHI CH, OR BY MEANS OF WHICH, THE OFFER OF
OCCUPANCY | S ACCEPTED, | NCLUDI NG AN | NTERNET WEBSI TE OR SI M LAR FORUM
OR

(B) ARRANGES FOR THE EXCHANGE OF | NFORMATI ON OR MESSAGES BETWEEN THE
OCCUPANT AND THE MARKETPLACE SELLER OF OCCUPANCY. A PERSON WHO VOLUNTAR-
ILY AGREES TO ASSUME THE SALES TAX COLLECTI ON AND REM TTANCE RESPONSI -
BILITIES OF THE MARKETPLACE SELLER OF OCCUPANCY SHALL REGQ STER TO
COLLECT TAX UNDER SECTION ELEVEN HUNDRED THI RTY- FOUR OF THI S ARTI CLE.
FOR PURPCSES OF THI S PARAGRAPH, TWD PERSONS ARE AFFI LI ATED | F ONE PERSON
HAS AN OANERSHI P | NTEREST OF MORE THAN FI VE PERCENT, WHETHER DI RECT OR
| NDI RECT, IN THE OTHER, OR WHERE AN OWNERSHI P | NTEREST OF MORE THAN FI VE
PERCENT, WHETHER DI RECT OR | NDI RECT, IS HELD I N EACH OF SUCH PERSONS BY

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ANOTHER PERSON OR BY A GROUP OF OTHER PERSONS WHI CH ARE AFFI LI ATED
PERSONS W TH RESPECT TO EACH OTHER

(10) MARKETPLACE SELLER OF OCCUPANCY. ANY PERSON, WHETHER OR NOT SUCH
PERSON | S REQUI RED TO REG STER TO COLLECT TAX UNDER SECTION ELEVEN
HUNDRED THI RTY- FOUR OF THI S ARTI CLE, WHO (1) BOTH:

(A) HAS AN AGREEMENT W TH A MARKETPLACE PROVI DER OF OCCUPANCY UNDER
VH CH SUCH MARKETPLACE PROVI DER OF OCCUPANCY W LL FACI LI TATE OCCUPANCI ES
FOR SUCH PERSON W THI N THE MEANI NG OF PARAGRAPH NINE OF THI'S SUBDI VI -
SI ON; AND

(B) HAS AN AGREEMENT WTH A MARKETPLACE PROVI DER OF OCCUPANCY TO
PERM T SUCH MARKETPLACE PROVI DER OF OCCUPANCY TO VOLUNTARI LY COLLECT AND
REM T SALES TAX ON OCCUPANCI ES FACI LI TATED BY SUCH MARKETPLACE PROVI DER
OF OCCUPANCY; AND

(1'l) DIRECTLY OR | NDI RECTLY COLLECTS OR RECElI VES RENTS.

S 2. Paragraph 6 of subdivision (c) of section 1101 of the tax |aw, as
anended by section 2 of part AA of chapter 57 of the laws of 2010, is
amended to read as foll ows:

(6) Rent. The consideration received for occupancy, including any
service or other charge or anobunt required to be paid as a condition for
occupancy, valued in noney, whether received in noney or otherw se and
whet her received by the operator or a roomrenarketer or another person
on behalf of either of them RENT SHALL NOT | NCLUDE A SEPARATELY STATED
FEE OR SI M LAR CHARGE PAI D BY THE OCCUPANT TO THE MARKETPLACE PROVI DER
FOR SERVICES |NCLUDING BUT NOT LIMTED TO (I) PROVID NG THE FORUM I N
VH CH, OR BY MEANS OF WHI CH, THE OFFER OF OCCUPANCY | S ACCEPTED, | NCLUD-
| NG AN | NTERNET WEBSI TE OR SI M LAR FORUM

(1) ARRANG NG FOR THE EXCHANGE OF | NFORVATI ON OR MESSAGES BETWEEN THE
OCCUPANT AND THE MARKETPLACE SELLER OF OCCUPANCY; OR

(1'11) FACILI TATI NG PAYMENT BETWEEN THE MARKETPLACE SELLER OF OCCUPANCY
AND THE OCCUPANT.

S 3. Subdivision 1 of section 1131 of the tax | aw, as anmended by chap-
ter 576 of the laws of 1994, is anended to read as foll ows:

(1) "Persons required to collect tax" or "person required to collect
any tax inposed by this article" shall include: every vendor of tangible
personal property or services; every recipient of anusenent charges;
[and] every operator of a hotel; AND EVERY MARKETPLACE PROVI DER OF OCCU-
PANCY AS DESCRI BED | N PARAGRAPH NI NE OF SUBDI VI SION (C) OF SECTI ON ELEV-
EN HUNDRED ONE OF THIS ARTICLE. Said ternms shall also include any offi -
cer, director or enployee of a corporation or of a dissolved
corporation, any enployee of a partnership, any enployee or nanager of a

limted Iliability conmpany, or any enployee of an individual proprietor-
ship who as such officer, director, enployee or manager is under a duty
to act for such corporation, partnership, limted [iability conpany or

i ndi vidual proprietorship in conplying with any requirenent of this
article; and any nenber of a partnership or limted liability conpany.
Provi ded, however, that any person who is a vendor solely by reason of
clause (D) or (E) of subparagraph (i) of paragraph [(8)] EIGHT of subdi-
vision (b) of section el even hundred one OF THI S ARTI CLE shall not be a
"person required to collect any tax inmposed by this article” until twen-
ty days after the date by which such person is required to file a
certificate of registration pursuant to section eleven hundred thirty-
four OF TH S PART.

S 4. Section 1132 of the tax law is anmended by adding a new subdivi-
sion (lI) to read as foll ows:

(L) (1) A MARKET PLACE PROVI DER OF OCCUPANCY SHALL: (I) COWPLY W TH
ALL THE PROVI SIONS OF THI' S ARTI CLE AND ARTI CLE TVENTY-NI NE OF THI S CHAP-
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TER AND OF ANY REGULATI ONS ADOPTED PURSUANT THERETO, AND TO ALL THE
REQUI REMENTS AND OBLI GATIONS THEREOF, | NCLUDI NG THE RI GHT TO ACCEPT A
CERTI FI CATE OR OTHER DOCUMENTATI ON FROM A CUSTOVER SUBSTANTI ATI NG AN
EXEMPTI ON  OR EXCLUSI ON FROM TAX, AND HAVE ALL THE DUTI ES, BENEFI TS AND
ENTI TLEMENTS OF A PERSON REQUI RED TO COLLECT TAX UNDER THI S ARTI CLE AND
PURSUANT TO THE AUTHORITY OF ARTI CLE TVWENTY-NINE OF TH S CHAPTER W TH
RESPECT TO SUCH OCCUPANCY, AND SUCH TAX REQUI RED TO BE COLLECTED, AS |IF
SUCH MARKETPLACE PROVI DER OF OCCUPANCY WERE THE OPERATOR W TH RESPECT TO
SUCH OCCUPANCY, | NCLUDI NG THE RI GHT TO RECEI VE THE REFUND AUTHORI ZED BY
SUBDI VI SION (E) OF THI'S SECTION AND THE CREDIT ALLOWED BY SUBDI VI SION
(F) OF SECTI ON ELEVEN HUNDRED THI RTY- SEVEN CF THI S PART; AND

(1) KEEP SUCH RECORDS AND | NFORMATI ON AND COOPERATE W TH THE COWM S-
SI ONER TO ENSURE THE PROPER COLLECTI ON AND REM TTANCE OF TAX | MPOSED,
COLLECTED OR REQU RED TO BE COLLECTED UNDER THI S ARTI CLE AND ARTI CLE
TWENTY- NI NE OF TH S CHAPTER

(2) A MARKETPLACE SELLER OF OCCUPANCY IS NOI' A PERSON REQU RED TO
COLLECT TAX FOR PURPCSES OF THI'S SECTI ON | N REGARD TO A PARTI CULAR OCCU-
PANCY SUBJECT TO TAX UNDER SUBDIVISION (E) OF SECTI ON ELEVEN HUNDRED
FIVE OF THS ARTICLE I F, I N REGARD TO SUCH OCCUPANCY:

(1) THE MARKETPLACE SELLER OF OCCUPANCY CAN SHOW THAT SUCH OCCUPANCY
WAS FACI LI TATED BY A MARKETPLACE PROVI DER OF OCCUPANCY AS DESCRI BED I N
PARAGRAPH NI NE OF SUBDI VI SION (C) OF SECTI ON ELEVEN HUNDRED ONE OF THI' S
ARTI CLE FROM WHOM SUCH MARKETPLACE SELLER OF OCCUPANCY HAS RECEI VED I N
GOCD FAI TH A PROPERLY COMPLETED CERTI FI CATE OF COLLECTION IN A FORM
PRESCRI BED BY THE COWMM SSI ONER CERTI FYI NG THAT THE MARKETPLACE PROVI DER
OF OCCUPANCY HAS AGREED TO ASSUME THE SALES TAX COLLECTION AND FI LI NG
RESPONSI BI LI TTES OF THE MARKETPLACE SELLER OF OCCUPANCY, | S REQ STERED
TO COLLECT SALES TAX AND W LL COLLECT SALES TAX ON ALL TAXABLE OCCUPAN-
Cl ES BY THE MARKETPLACE SELLER OF OCCUPANCY AND W TH SUCH OTHER | NFORVA-
TION AS THE COWM SSI ONER MAY PRESCRI BE; AND

(1) ANY FAILURE OF THE MARKETPLACE PROVI DER OF OCCUPANCY TO COLLECT
THE PROPER AMOUNT OF TAX I N REGARD OF SUCH OCCUPANCY WAS NOT THE RESULT
OF SUCH MARKETPLACE SELLER OF OCCUPANCY PROVIDI NG THE MARKETPLACE
PROVI DER OF OCCUPANCY W TH | NCORRECT | NFORMATI ON. THIS PROVI SI ON  SHALL
BE ADM NISTERED |IN A MANNER CONSI STENT W TH SUBPARAGRAPH (1) OF PARA-
GRAPH ONE OF SUBDIVISION (C) OF THIS SECTION AS |IF A CERTIFICATE OF
COLLECTION WERE A RESALE OR EXEMPTI ON CERTI FI CATE FOR PURPOSES OF SUCH
SUBPARAGRAPH, | NCLUDI NG W TH REGARD TO THE COVWPLETENESS OF SUCH CERTI F-
| CATE OF COLLECTION AND THE TIM NG OF | TS ACCEPTANCE BY THE MARKETPLACE
SELLER OF OCCUPANCY. PROVI DED THAT, W TH REGARD TO ANY OCCUPANCI ES SOLD
BY A MARKETPLACE SELLER OF OCCUPANCY THAT ARE FACI LI TATED BY A MARKET-
PLACE PROVIDER OF OCCUPANCY WHO IS AFFILIATED WTH SUCH MARKETPLACE
SELLER OF OCCUPANCY AS DESCRI BED | N PARAGRAPH NI NE OF SUBDI VI SION (C) OF
SECTI ON ELEVEN HUNDRED ONE OF THHS ARTICLE, A MARKETPLACE SELLER OF
OCCUPANCY SHALL BE DEEVMED LIABLE AS A PERSON UNDER A DUTY TO ACT FOR
SUCH MARKETPLACE PROVI DER OF OCCUPANCY FOR PURPOSES OF SUBDI VI SION  ONE
OF SECTI ON ELEVEN HUNDRED THI RTY-ONE OF THI S PART.

(3) THE COW SSI ONER MAY, IN H'S OR HER DI SCRETION: (1) DEVELOP STAND-
ARD LANGUAGE, OR APPROVE LANGUAGE DEVELOPED BY A MARKETPLACE PROVI DER OF
OCCUPANCY, IN WH CH THE MARKETPLACE PROVI DER OF OCCUPANCY AS DESCRI BED
I N PARAGRAPH NI NE OF SUBDI VI SION (C) OF SECTI ON ELEVEN HUNDRED ONE OF
TH'S ARTICLE OBLIGATES | TSELF TO COLLECT THE TAX ON BEHALF OF ALL THE
MARKETPLACE SELLERS OF OCCUPANCY; AND

(1) PROVIDE BY REGULATI ON OR OTHERW SE THAT THE |INCLUSION OF SUCH
LANGUAGE IN THE MARKETPLACE PROVI DER OF OCCUPANCY' S AGREEMENT WTH A
MARKETPLACE SELLER OF OCCUPANCY THAT IS PUBLI CLY AVAI LABLE WLL HAVE THE
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SAME EFFECT AS A MARKETPLACE SELLER OF OCCUPANCY'S ACCEPTANCE OF A
CERTI FI CATE OF COLLECTION FROM SUCH MARKETPLACE PROVI DER OF OCCUPANCY
UNDER SUBPARAGRAPH TWO OF THI S PARAGRAPH.

(4) IN THE EVENT A MARKETPLACE SELLER OF OCCUPANCY IS A ROOM REMARKET-
ER AS DEFINED | N PARAGRAPH ElI GHT OF SUBDI VI SI ON (C) OF SECTI ON ELEVEN
HUNDRED ONE OF THI S ARTI CLE, AND ALL OTHER PROVISIONS OF THI'S SUBDI VI -
SION ARE MET SUCH THAT A MARKETPLACE PROVI DER OF OCCUPANCY | S OBLI GATED
TO COLLECT TAX, AND DCES I N FACT COLLECT TAX AS EVI DENCED BY THE BOOKS
AND RECORDS OF SUCH MARKETPLACE SELLER, THEN THE PROVI SI ONS OF SUBDI VI -
SION (E) OF SECTI ON ELEVEN HUNDRED NI NETEEN OF THI S ARTICLE SHALL BE
APPLI CABLE.

S 5. This act shall take effect immediately.



